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any violation with respect to which the 
Administrator has commenced and is 
diligently prosecuting an action under 
this part, or for which the Adminis-
trator has issued a final order not sub-
ject to further judicial review and for 
which the violator has paid a penalty 
assessment under this part may not be 
the subject of a civil penalty action 
under paragraph (b) of this section. 

(ii) No action by the Administrator 
under this part affects a person’s obli-
gation to comply with a section of this 
part. 

(4) Finality of order. An order issued 
under this part becomes final 30 days 
after its issuance unless a petition for 
judicial review is filed under paragraph 
(c)(5) of this section. 

(5) Judicial review. (i) A person 
against whom a civil penalty is as-
sessed in accordance with this part 
may seek review of the assessment in 
the United States District Court for 
the District of Columbia or for the dis-
trict in which the violation is alleged 
to have occurred, in which such person 
resides, or where the person’s principle 
place of business is located, within the 
30-day period beginning on the date a 
civil penalty order is issued. The per-
son must simultaneously send a copy 
of the filing by certified mail to the 
Administrator and the Attorney Gen-
eral. 

(ii) The Administrator must file in 
the court within 30 days a certified 
copy, or certified index, as appropriate, 
of the record on which the order was 
issued. The court is not to set aside or 
remand any order issued in accordance 
with the requirements of this para-
graph unless substantial evidence does 
not exist in the record, taken as a 
whole, to support the finding of a viola-
tion or unless the Administrator’s as-
sessment of the penalty constitutes an 
abuse of discretion, and the court is 
not to impose additional civil penalties 
unless the Administrator’s assessment 
of the penalty constitutes an abuse of 
discretion. In any proceedings, the 
United States may seek to recover civil 
penalties assessed under this section. 

(6) Collection. (i) If any person fails to 
pay an assessment of a civil penalty 
imposed by the Administrator as pro-
vided in this part after the order mak-
ing the assessment has become final or 

after a court in an action brought 
under paragraph (c)(5) of this section 
has entered a final judgment in favor of 
the Administrator, the Administrator 
is to request that the Attorney General 
bring a civil action in an appropriate 
district court to recover the amount 
assessed (plus interest at rates estab-
lished pursuant to section 6621(a)(2) of 
the Internal Revenue Code of 1986 from 
the date of the final order or the date 
of final judgment, as the case may be). 
In such an action, the validity, 
amount, and appropriateness of the 
penalty are not subject to review. 

(ii) A person who fails to pay on a 
timely basis the amount of an assess-
ment of a civil penalty as described in 
paragraph (c)(6)(i) of this section is re-
quired to pay, in addition to that 
amount and interest, the United 
States’ enforcement expenses, includ-
ing attorney’s fees and costs for collec-
tion proceedings, and a quarterly non-
payment penalty for each quarter dur-
ing which the failure to pay persists. 
The nonpayment penalty is an amount 
equal to 10 percent of the aggregate 
amount of that person’s penalties and 
nonpayment penalties which are un-
paid as of the beginning of such quar-
ter. 

[60 FR 34598, July 3, 1995, as amended at 70 
FR 40450, July 13, 2005] 

Subpart L—Emission Warranty and 
Maintenance Instructions 

§ 90.1101 Applicability. 
The requirements of subpart L are 

applicable to all nonroad engines and 
vehicles subject to the provisions of 
subpart A of part 90. 

§ 90.1102 Definitions. 
The definitions of subpart A of this 

part apply to this subpart. 

§ 90.1103 Emission warranty, warranty 
period. 

(a) Warranties imposed by this sub-
part shall be for the first two years of 
engine use from the date of sale to the 
ultimate purchaser. Manufacturers of 
handheld engines subject to Phase 2 
standards may apply to the Adminis-
trator for approval for a warranty pe-
riod of less than two years for handheld 
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engines that are subject to severe serv-
ice in seasonal equipment and are like-
ly to run their full useful life hours in 
less than two years. Such an applica-
tion must be made prior to certifi-
cation. Alternatively, manufacturers of 
handheld engines subject to Phase 2 
standards may apply to the Adminis-
trator for approval for a warranty pe-
riod equal to the useful life of the en-
gine or two years, whichever is less, if 
the equipment in which the engine is 
placed is equipped with a meter for 
measuring hours of use. Such an appli-
cation must be made prior to certifi-
cation. 

(b) The manufacturer of each new 
nonroad engine must warrant to the ul-
timate purchaser and each subsequent 
purchaser that the engine is designed, 
built and equipped so as to conform at 
the time of sale with applicable regula-
tions under section 213 of the Act, and 
the engine is free from defects in mate-
rials and workmanship which cause 
such engine to fail to conform with ap-
plicable regulations for its warranty 
period. 

(c) In the case of a nonroad engine 
part, the manufacturer or rebuilder of 
the part may certify according to 
§ 85.2112 of this chapter that use of the 
part will not result in a failure of the 
engine to comply with emission stand-
ards promulgated in this part. 

(d) For the purposes of this section, 
the owner of any nonroad engine war-
ranted under this part is responsible 
for the proper maintenance of the en-
gine as stated in the manufacturer’s 
written instructions. Proper mainte-
nance generally includes replacement 
and service, at the owner’s expense at a 
service establishment or facility of the 
owner’s choosing, such items as spark 
plugs, points, condensers, and any 
other part, item, or device related to 
emission control (but not designed for 
emission control) under the terms of 
the last sentence of section 207(a)(3) of 
the Act, unless such part, item, or de-
vice is covered by any warranty not 
mandated by this Act. 

[60 FR 34598, July 3, 1995, as amended at 64 
FR 15253, Mar. 30, 1999; 65 FR 24314, Apr. 25, 
2000] 

§ 90.1104 Furnishing of maintenance 
instructions to ultimate purchaser. 

(a) The manufacturer must furnish or 
cause to be furnished to the ultimate 
purchaser of each new nonroad engine 
written instructions for the mainte-
nance needed to assure proper func-
tioning of the emission control system. 

(b) The manufacturer must provide in 
boldface type on the first page of the 
written maintenance instructions no-
tice that maintenance, replacement, or 
repair of the emission control devices 
and systems may be performed by any 
nonroad engine repair establishment or 
individual. 

(c) The instructions under paragraph 
(b) of this section will not include any 
condition on the ultimate purchaser’s 
using, in connection with such engine, 
any component or service (other than a 
component or service provided without 
charge under the terms of the purchase 
agreement) which is identified by 
brand, trade, or corporate name. Such 
instructions also will not directly or 
indirectly distinguish between service 
performed by the franchised dealers of 
such manufacturer or any other service 
establishments with which such manu-
facturer has a commercial relationship 
and service performed by independent 
nonroad engine repair facilities with 
which such manufacturer has no com-
mercial relationship. 

(d) The prohibition of paragraph (c) 
of this section may be waived by the 
Administrator if: 

(1) The manufacturer satisfies the 
Administrator that the engine will 
function properly only if the compo-
nent or service so identified is used in 
connection with such engine; and 

(2) The Administrator finds that such 
a waiver is in the public interest. 

(e) If a manufacturer includes in an 
advertisement a statement respecting 
the cost or value of emission control 
devices or systems, the manufacturer 
shall set forth in the statement the 
cost or value attributed to these de-
vices or systems by the Secretary of 
Labor (through the Bureau of Labor 
Statistics). The Secretary of Labor, 
and his or her representatives, has the 
same access for this purpose to the 
books, documents, papers, and records 
of a manufacturer as the Comptroller 
General has to those of a recipient of 
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